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The Ombudsman’s role

For 40 years the Ombudsman has independently and impartially investigated complaints. We

effectively resolve disputes about councils and other bodies in our jurisdiction by recommending

redress which is proportionate, appropriate and reasonable based on all the facts of the

complaint. Our service is free of charge.

Each case which comes to the Ombudsman is different and we take the individual needs and

circumstances of the person complaining to us into account when we make recommendations to

remedy injustice caused by fault.

We have no legal power to force councils to follow our recommendations, but they almost always

do. Some of the things we might ask a council to do are:

 apologise

 pay a financial remedy

 improve its procedures so similar problems don’t happen again.
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Section 30 of the 1974 Local Government Act says that a report should not normally name

or identify any person. The people involved in this complaint are referred to by a letter or

job role.
ey to names used

s X - the complainant representing the residents’ group

housing – a housing development owned by the Council

he Board of directors – the Board of the Association, the company dealing with the sale of the

ousing for the Council

he developer – the private developer who bought Z housing from the Council
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Report summary

Corporate and Other Services

Ms X represents a residents’ group. She complains about the way the Council, through the

Board of directors of a company it owned, decided to sell the company’s shares and its housing

development, to a developer. Ms X complains the housing was meant for the retired with limited

income. She says the sale to the developer has resulted in a loss of protection against rent

rises for the residents and the insecurity of possible development on the site.

Finding

Fault found causing injustice and recommendations made.

Recommendations

We recommend the Council should do the following to remedy the injustice caused:

 apologize to each resident for failing to consult them properly on disposing of their

housing to the developer;

 pay £100 to each resident, in recognition of the lost opportunity for consultation on the

future of their housing; and

 pay £100 to each resident, for the confusion caused by the lack of consultation with

them.
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Introduction

1. Ms X represents a residents’ group. She complains about the way the Council, through

the Board of directors of a company it owned, decided to sell the company’s shares, and

so its housing development, to a developer. She says:

 the Board of directors agreed to sell Z housing to a developer who was not a Registered

Social Landlord (RSL), against the Council’s Cabinet recommendation;

 the Board of directors did not open bidding to other non RSLs or allow the original RSL

bidder to put in a new bid when the developer changed his offer;

 the Articles of the Board were changed during the sale without reference to the Council;

 minutes did not properly record Board decisions, including how the Cabinet

recommendation of sale to a RSL was changed and Z housing was sold to the

developer;

 the Council was not properly told about progress on the sale;

 the Board removed a director who disagreed with the sale and could have stopped it

without reference to the Council;

 there was a conflict of interest with Council officers advising the Board and the Cabinet;

 when transferring the shares the Council failed to follow the Land Transaction Rules and

its own Constitution;

 the Council did not get the consent of the Secretary of State for disposing of the

properties under section 32 of the Housing Act 1985;

 a councillor had a business link with the developer which he failed to declare in a Council

meeting in March 2011, allowing the sale to continue by one vote;

 there was no consultation with the residents; and

 the residents now have less protection from rent increases than if the properties had

been sold to a RSL.

Legal and administrative background

2. The Ombudsman investigates complaints about ‘maladministration’ and ‘service failure’.

In this statement, we have used the word fault to refer to these. If there has been fault, the

Ombudsman considers whether it has caused an injustice and if it has, she may suggest

a remedy. (Local Government Act 1974, sections 26(1) and 26A(1))

3. If a local authority wishes to dispose of land held for the purposes of housing it cannot do

so without the consent of the Secretary of State. (Housing Act 1985, section 32)

4. Councils may hold interests in companies. (Local Government and Housing Act 1989, Part V)
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How we considered this complaint

5. This report has been produced following the examination of relevant files and documents.

6. The complainant and the Council were given a confidential draft of this report and invited

to comment. The comments received were taken into account before the report was

finalised.

Investigation

Background – The Association and the Council’s role in it

7. A local benefactor set up an Association in 1952. The Council’s predecessor became

involved in the Association a couple of years later when it had financial difficulties. The

Memorandum of the Association set up a company to “construct, improve or to facilitate or

encourage the construction or improvement of dwellings for the working classes” and “for

aged persons of limited means”.

8. The Articles of the Association established it should be administered by a Board of

directors, whose numbers have varied between six and seven, but who all held a share

and had to be Members of the Council.

9. The Association was a company limited by shares and not a registered charity or a RSL.

10. The Council had no direct involvement in the Association as it was not a director and did

not hold shares. The constitution of the Association and the day to day running of its

business did mean there was a close connection between it and the Council.

11. The Association was considered to be a company controlled by the Council for the

purposes of the Local Government and Housing Act 1989. This meant the finances of the

Association were considered to be the Council’s.

What happened – the sale of Z housing

2007

12. In September 2007, the Council’s Cabinet accepted the recommendations of the Policy

and Service Review Scrutiny Committee on the future of Council assets, including Z

housing. The recommendation was that if the directors of the Association chose not to

dispose of the housing development to a RSL, the Council would no longer support its

administrative costs.

13. A Board meeting of the Association was arranged in November 2007 to consider a report

called "Shaping the Future" on its future direction. The meeting was postponed.
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2008

14. The annual meeting of the Association in November 2008 considered a revised version of

the "Shaping the Future” report. It agreed on a further report looking in depth at two of the

alternatives presented. One alternative was to stop operation of the Association and sell Z

housing. The other was to work more closely with the Council in a formal arrangement.

2009

15. The Board considered a follow up report to "Shaping the Future" in March 2009. It

decided to defer any decision awaiting commissioning of an independent consultant’s

report.

16. In April the Association’s Chairman reported to the Board that four consultants had been

identified who may be interested in the work. The Board decided to ask for an options

appraisal to be drawn up.

17. At its September meeting the Board received a verbal update from the Council’s Chief

Executive on "Shaping the Future". The Board agreed to buy the freehold of the land and

continue with the options appraisal.

18. In November the Board approved an invitation to quote for the options appraisal and a list

of the consultants to provide a quote. It agreed to write to residents. The Board sent a

letter telling residents it was identifying the best alternatives for the future management of

Z housing and inviting comments.

2010

19. The Board received the consultant's report in February 2010. The consultant wrote his

report assuming Z housing would remain socially rented, have rents gradually adjusted

upward to reach a proper social rent and in future be kept as social housing at protected,

not open market, rents. The Board agreed to take forward the sale of Z housing and to

seek expressions of interest from RSLs.

20. At the February meeting the Board also considered rent increases for Z housing. Rents

were well below social rent levels. It agreed a rise of 8.8% from April and a phased

approach of increasing rents over a four year period to social rent levels.

21. In April the Board directed the consultant to begin marketing.

22. The consultant provided a brief report in August 2010 about offers received from two

RSLs and the developer.

23. In September the Board considered firm offers from the two RSLs and the developer. The

consultant recommended entering further negotiation with one of the RSLs and the

developer.

24. In October the consultant prepared an addendum to the agenda for the November

meeting. It detailed a change to the developer’s offer and recommended the Board

consider favouring this bid.
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25. At the November meeting the Board received a further report from the consultant. The

consultant’s report suggested that, if bidding was opened to other non RSLs, there was

little possibility of an improved offer over that of the developer. The consultant’s view was

the restrictions the Board placed on the number of properties for sale would limit interest.

He confirmed the RSL’s offer was likely to carry the greatest number of conditions. He

based his recommendation that the Board might consider favouring the developer’s bid on

the possibility it would show an earlier financial return than the RSL’s. The Board decided

to continue negotiations only with the developer.

26. In December the Board considered new Heads of Terms for the sale. It agreed changes

later. A special resolution was proposed to amend the Association’s Articles to allow the

sale to continue. This was passed in January 2011 under the written procedure.

2011

27. During January and early February the directors agreed by correspondence to arrange

the transaction so their shares in the Association passed to the Council and then to the

developer.

28. On 7 February residents of Z housing were invited to a meeting held on 23 February.

29. In March, the portfolio holder’s decision to approve the structure of the share transaction

was called in. The Council meeting supported his decision by a single vote.

30. After the meeting the objectors to the transfer of the Association’s shares discovered a

councillor with business links to the developer had not declared an interest and had cast

his vote for the transaction.

31. At its May meeting the Board proposed a special resolution to amend the Association’s

Articles. The amendments allowed the Association to transfer its shares to the Council

and then to the developer. The resolution was later passed under the written procedure.

32. In May, it became clear a director was continuing to refuse to transfer his share to the

Council. In June the Board proposed and passed a special resolution to amend the

Association’s Articles to allow for the removal of shareholders and directors by the

Council. The Board registered this at Companies House.

33. In July, Notice was served on the director refusing to transfer his share, giving him five

days to transfer it. He was removed as a director and the share transferred under the

amended Articles to the Chairman.

34. On 15 July, the transaction was completed by transfer of the directors' shares to the

Council and then to the developer. The Board made it a condition of the sale of Z housing

that rents would be set at the level of “affordable housing for social rent”. The Agreement

with the developer defined “affordable housing” as “housing available for rent.....at a cost

low enough to afford, determined with regard to local incomes and local house prices”.
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35. At a Council meeting three days later a motion was passed asking the Overview and

Scrutiny Committee to review the processes leading to disposing of Z housing. A Task

and Finish Group (The Group) was set up to complete the review.

36. The Group reviewed the procedures and processes used in the pre-disposal and disposal

of Z housing and the Council’s governance arrangements and the openness and clarity of

the decision-making process.

37. The Group found the Council was at fault in failing to ensure:

 governance arrangements were robust;

 better scrutiny of the decision to dispose of Z housing;

 councillors have the necessary skills and support to represent the Council on outside

bodies;

 the Board used internal support systems, in line with procedures, to aid decision making;

 it kept proper oversight of Council Members on outside bodies; and

 better consultation with the residents of Z housing.

38. The Group was also critical of the Board and officers for failing to understand the subtle

differences between the terms ‘affordable housing’, ‘supported housing’, ‘social rent’ and

‘social housing’. It used them interchangeably and as if there was no difference between

them. This meant the Agreement used the term “affordable housing for social rent” rather

than the term “social rent” which would have kept rents at levels charged by RSLs.

39. The Group put forward 10 recommendations about deficiencies in governance,

procedures and processes, and officer and councillor skills.

2012

40. The Council agreed the recommendations. It also accepted a further recommendation

requiring councillors to verify the accuracy of any document quoted from in a council

debate. The Council referred the recommendations to the Audit Committee. The Audit

Committee met on 26 January 2012 and accepted all the recommendations from the

Council meeting.

41. The Council has provided information to show it has acted on the Task and Finish

Group’s recommendations. It has provided:

 a Protocol for Members Serving on Outside Bodies;

 a Member Reporting Form for councillors on outside bodies;

 a Monitoring Officer Protocol;

 details of the review of the Constitution; and

 details of a new monthly ‘Group Leaders’ meeting involving four senior Members of

various political groups with the Chief Executive and the Monitoring Officer.
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Conclusions

The Board of directors agreed to sell Z housing to a developer who was not a
RSL, against the Cabinet’s recommendation.

42. The Association as a company was distinct from the Council and did not have to follow

the Cabinet’s recommendation in 2007 that it dispose of Z housing to a RSL. The Board

could decide the future of Z housing without reference to the Council.

Minutes did not properly record Board decisions, including how the Cabinet
recommendation of sale to a RSL was changed and Z housing was sold to the
developer. The Board of directors did not open bidding to other non RSLs or
allow the original RSL bidder to put in a new bid when the developer changed his
offer.

43. It is not clear, because the Association minutes do not record it, how the Board changed

its focus from selling to a RSL in September 2010 to the developer in November 2010.

However, November’s meeting minutes properly recorded the decision to continue

negotiations with the developer and this decision is one the Board could take.

The Articles of the Board were changed during the sale without reference to the
Council.

44. Changing the Association’s Articles complied with Company law and was properly

registered at Companies House. The changed Articles allowed the Board to take

decisions without reference to the Council.

The Board removed a director who disagreed with the sale and could have
stopped it without reference to the Council.

45. The Board properly conducted the removal of the director who would not sell his share,

once it had registered the change of Articles with Companies House.

There was a conflict of interest with Council officers advising the Board and the
Cabinet.

46. Council officers did advise the Board and the Cabinet. This was not a conflict of interest.

Officers were not directors of the Association and did not make decisions on behalf of the

Company. Councillors who held shares did so as nominees of the Council. There is no

evidence the Board as a whole, or individual councillors, had interests which conflicted

with those of the Council or the Cabinet.

When transferring the shares the Council failed to follow the Land Transaction
Rules and its own Constitution.

47. The Council did not have to follow the Land Transaction Rules and Constitution. This is

because the Council was selling a council owned company rather than the land on which

Z housing stands. The Association transferred its shares to the Council and the Council

then transferred the shares to the developer.
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The Council did not get the consent of the Secretary of State for disposing of the
properties under section 32 of the Housing Act 1985.

48. Because the Council was not disposing of Z housing as a housing transfer but transferring

shares in the company, it had no duty to get the consent of the Secretary of State under

section 32 of the Housing Act 1985.

A councillor had a business link with the developer which he failed to declare in a
Council meeting in March 2011, allowing the sale to continue by one vote.

49. The onus is on councillors to declare any personal/prejudicial interests they may have

when involved in council meetings. The Council’s Code of Conduct, adopted in

accordance with the Local Government Act 2000, highlights the responsibility for such a

declaration lies with the individual councillor. Even if the councillor had declared a

personal and prejudicial interest and not voted, it is unclear this would have made any

difference to what happened. The vote by Council was not binding on the portfolio holder,

who made the original decision to agree the sale.

The Council was not properly told about progress on the sale.

50. The Board did not properly tell the Council about the progress of the sale of Z housing.

The Council only had the opportunity to fully consider the sale of Z housing in March 2011

when the portfolio holder’s decision was called in.

There was no consultation with the residents.

51. The Council did not ensure the Board consulted properly with residents. There was one

letter to residents in December 2009 telling them about the Association’s proposal to

identify the best alternatives for the future management of Z housing. The next

communication with residents was a meeting on 23 February 2011 which gave them an

update on future arrangements including meeting representatives of the developer.

The residents now have less protection from rent increases than if the properties
had been sold to a RSL.

52. Despite the Board’s efforts, the residents of Z housing now have less protection than they

might have had with a RSL. There is no control over the rate of rent increase to the

affordable level and little control of any letting policy the developer may choose to adopt.

53. The Council carried out an affordability assessment in December 2011 to check the

developer was following the Agreement on affordable rents. It compared the new rent

levels by reference to local incomes and local house prices and with local rent levels for

the private rented sector. The assessment found the rents were affordable. These rents

are higher than the social rents a RSL would charge.

Other issues

54. The Task and Finish Group identified several other failings and learning points by the

Council and the Board. The Council has acted on these recommendations.
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Injustice

55. Our investigation has shown there was fault in the process of selling Z housing. We have

considered what may have been the outcome, on the balance of probabilities, if there had

been no fault by the Council. We cannot say that:

 the sale to a developer would not have gone ahead;

 any other developer would not have been offered the opportunity to develop the site; and

 the rents at Z housing would not have risen, given they were lower than social housing

levels and the Council was increasing them to bring them in line with those levels.

56. Rents at Z housing have risen at a higher rate than the Board may have originally

intended but they have not risen above affordable levels. They are in line with the

Agreement between the Council and the developer.

57. We cannot say the outcome would have been different if there had been no fault by the

Council. However there was injustice to the residents of Z housing because they were not

properly consulted about the sale. They lost their opportunity to have their views heard

which caused confusion about the outcome and distrust in the Council.

Decision

58. We have completed our investigation into this complaint. There was fault by the Council

which caused injustice to the residents of Z housing. The Council should take the action

identified below to remedy that injustice.

59. The Ombudsman considers a report is necessary as there are points of wider public

interest in this investigation.

Recommendations

To remedy the injustice caused by lack of consultation with residents, we recommend the

Council should:

 apologize to each resident for failing to ensure the Board consulted them properly on

disposing of their housing to the developer;

 pay £100 to each resident, in recognition of the lost opportunity for consultation on the

future of their housing; and

 pay £100 to each resident, for the confusion caused by the lack of consultation about

their housing.


